Fighting outlaw motorcycle gangs is currently one of the top priorities of many governments around the world. This is due to the notion that outlaw motorcycle gangs do not consist solely of motorcycle enthusiasts. Numerous cases reveal that these clubs, or at least their members, are involved in (organised) crime. In order to tackle these clubs, the former Dutch Minister of Security and Justice announced a wholeof-government strategy towards outlaw motorcycle gangs in 2012. As part of this effort, authorities such as the Dutch National Police, the Public Prosecution Service, the Dutch Tax Authority and local governments aim to cooperate in order to disrupt and restrict outlaw motorcycle gangs by means of Criminal, Administrative and Civil Law. Part of this strategy is to hinder club-related events. This article discusses the latter strategy in light of the distinction between prevention and pre-emption. As the latter two concepts are often used interchangeably, this article attempts to use a more strict division between prevention and pre-emption. Thereby, it becomes apparent that outlaw motorcycle gangs are to some extent governed through uncertainty. The author suggests that maintaining the 'prevention-pre-emption distinction' can offer an interesting and valuable point of departure for analysing today's crime policies.
Introduction
In 2014, a local Harley-Davidson club in the Netherlands was planning -as it aims to do every year -to organise a motorcycle fair from 11 April until 13 April. Because this motorcycle fair has always taken place without any problems, the mayor of the municipality of 'Laarbeek' initially issued a permit based on which the club was allowed to organise this event yet again. However, the municipality withdrew the assigned permit on the advice of the Dutch National Police as the latter expressed considerable concerns with regard to possible public order and safety disturbances. 1 This was especially the case because the Dutch National Police feared an escalation of violence between warring outlaw motorcycle gangs (henceforth OMGs). 2 This incident was not an isolated case as a second motorcycle fair 'Motorcycleday Zilst' in another municipality was also cancelled by the local government for similar reasons. The event, scheduled for 20 April 2014, was to be organised for the first time by 'Harley-Davidson Club de Kempen'. 3 Furthermore, the 'Harley-day', in the village of Valkenswaard, and the motorcycle event 'American Day Uitgeest', both scheduled for 26 April 2014, also did not take place. It seems that these withdrawals of permits were not unique for this period of time, as the local government of the small village of Cuijk had also prohibited the gathering of several international OMGs in May 2013. On this occasion, members of the Dutch Veterans MC were planning to organise a three-day event called the 'Brothers in Arms Run'. However, the municipality of Cuijk decided not to provide the required permit for the event, fearing possible public disorder. Moreover, the Mayor of Cuijk argued that prohibiting the event would be in line with the Dutch nationwide policy to
1.
See <https:// extranet. laarbeek. nl/ actueel/ nieuws_ 3139/ item/ vergun ning -motorbeurs -aarle -rixtel -ingetrokken_ 12617. html> (last visited 3 August 2015). 2.
In academic literature but also in various policy documents, different 'labels' are being used to refer to outlaw motorcycle gangs. Some authors refer to these clubs as '1%-Motorcycle Clubs' or '1%-MCs', while others prefer to use the term 'outlaw motorcycle clubs' (see, fight OMGs. 4 Indeed, the former Dutch Minister of Security and Justice, Mr. Opstelten, argued that it is important to make a clear statement that the so-called 'outlaw motorcycle gangs' are not to be 'facilitated' in the Netherlands. 5 The latter statement -considering the literature on the linkage between OMGs and (organised) crime -clearly did not appear out of thin air. According to many researchers, law enforcement agencies and the Dutch Ministry of Security and Justice, it seems reasonable to assert that OMGs are involved in (organised) crime. 6 At the same time, researchers argue that it would be unjust to presume OMGs to be criminal enterprises by definition. 7 Research shows that there are important differences among OMGs concerning the number of convictions of OMG members, as well as the nature and seriousness of the committed crimes. 8 The Dutch National Police seems to agree with this view, stating that it is not self-evident that every 'outlaw biker' is criminally active by definition. 9 More generally, OMGs have been a foremost priority on the political agendas of many countries around the world. For instance, having its roots in California (1948) , the arrival of the Hells Angels MC in Canada led to numerous gang-related incidents in the 1990s (also known as the Quebec biker war), which urged the Canadian Government to begin what Katz described as an '… all out crackdown to rid society of the Outlaw Motorcycle Gang problem…'. 10 The Nordic countries have equally been startled by a 'biker war' between the Hells Angels and the Bandidos. The 'Great Nordic Biker War' in 1990s included numerous murders and attempted murders across Denmark, Norway, Finland and Sweden, which led to a strong focus on OMGs. For instance, in Denmark a law was passed in 1996 that enabled the police to ban members of the Hells Angels MC from certain locations (e.g. a clubhouse). 11 Moreover, the German city of Hamburg first banned the Hells Angels in 1983 ('vereinsverbot'), which also made it possible to ban Hells Angels-related symbols. 12 Both the Canadian and the Australian Governments also adopted an anti-associations legislative model aimed at criminal-
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See <www. bndestem. nl/ algemeen/ binnenland/ feest -motorclub -veter ans -mag -doorgaan -1. 3808222> (last visited 11 August 2015).
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Kamerstukken Barker, above n. 6 at 71; Lauchs and others, above n. 6, at 92. 8.
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Politie Landelijk Eenheid, above n. ising associations between members of OMGs and, consequently, to disrupt the OMGs as a whole. 13 At the same time, however, there has also been a critical debate on how OMGs are being approached. That is, some measures have provoked concern because they tend to forestall risks or crimes that have not yet taken place. In this respect, Ayling has described the approach towards OMGs, or 'bikies' in Australia as a 'pre-emptive strike'. The author has argued that this 'strike' aims to pre-empt and not necessarily to prevent crime. 14 In line with this argument, some authors have stressed that contemporary society is to some extent using pre-emptive strategies -which is different from prevention -to deal with risks, dangers and uncertainties. 15 Although Tulich stated that '… prevention and pre-emption are conceptually distinct …', the distinction between preemption and prevention is not always clear. 16 The distinction between the concepts of pre-emption and prevention is the focus of this article. To lift a corner of the veil, the deployment of 'preventive' strategies to inhibit a particular danger from happening is preceded by a more balanced risk assessment, while still accepting a certain amount of exposure to the danger. Pre-emption goes a step further by taking matters into its own hands. That is, by not accepting any risk of danger, pre-emptive strategies aim to take full control over a 'risky situation' as though it were certain that the feared danger will actually unfold. The general aim of this article is to further illustrate how the underlying (criminological) rationale of preemptive strategies differs from the rationale of crime prevention strategies. This is done in light of the recent discussion on the 'pre-emptive approach' towards OMGs in Australia, the growing worldwide attention towards OMGs and the more stringent focus on OMGrelated activities in general. Specifically, I focus on three instances where motorcycle events have been cancelled by a local government in the Netherlands. I make use of the jurisprudence related to the three preliminary proceedings at the Administrative Court. Although this article focuses on the attempt to control the problem of OMGs, it is clear that the discussion can be placed within a much wider security discourse that is '… increasingly dominated by the logic of risk management, a logic which calls for the management and government of risky populations by means of (statistical) calculations and proactive management rather than through the reactive management of real events and threats '. 17 This article is organised as follows: Section 2 provides the theoretical framework and discusses the theoretical difference between pre-emptive and prevention strategies. A brief introduction to the Dutch approach towards OMGs is set forth in Section 3. Section 4 describes the three cases that are subsequently discussed within the 'pre-emption-prevention framework' in Section 5. The conclusion is presented in Section 6, and Section 7 discusses the importance of making a clearer distinction between pre-emption and prevention.
Tackling the Future
In this section, I first discuss the concept of pre-emption in relation to prevention. As Kortleven argued in his dissertation about the meaning of pre-emption in the Netherlands, the word 'prevention' is often used as an all-purpose concept. As a result, in the literature the concepts of pre-emption or precaution and prevention are often put forward interchangeably. That is, the author noted that in the context of pre-emption, strategies are also just referred to as preventative strategies. 18 This is not strange because the differences between prevention and pre-emptive strategies do not represent a clear 'black and white' distinction. In this respect, Dershowitz argued that 'prevention, as an element of criminal justice, is best seen as a continuum …'. 19 Thus, as both strategies aim to tackle a feared danger in the future, pre-emption is best seen as a category of various preventive strategies. Hebenton and Seddon seem to agree on this by referring to a form of 'radical prevention'. 20 Using both concepts interchangeably unjustly nullifies the different rationales underlying these two concepts. In this article, I therefore take the differences between pre-emption and prevention into consideration somewhat more strictly, arguing that prevention as a broad and umbrella term (including pre-emption) is to be distinguished from prevention in a narrow sense, which is thus distinct from pre-emption. It is important to make such a distinction because today, crime prevention runs the risk of becoming, as Haggerty puts it, 'an overly inclusive concept'. 21 By confronting the concept of prevention with that of pre-emption -emphasis is sought to be placed on the differences between both concepts. The distinction I would like to address here is very closely related to the often described changing nature of how contemporary societies cope with risks and their related dangers. 22 but at pre-empting offending altogether'. 28 The result is that the 'pre-crime society' tends to focus on identifying and classifying suspicious groups -without worrying about false positive identifications -rather than dealing with individual offenders. Liability for pre-crime offences, consequently, '… is established on the basis of suspicion about the crimes an accused of this "type" might commit, given the opportunity'. 29 As a result of this, the distinction between the offender and the suspect is not as clear-cut as it was before. Ericson has stated that agencies tend to criminalise not solely the people who have actually committed a crime, but also the people who are suspected of committing a crime in the future. 30 In a similar way, Feeley and Simon have elaborated on the subject of controlling groups rather than punishing individual offenders. The authors explain that an important element of today's 'New Penology' is the process of identifying and managing groups justified by their risk profiles. 31 As a result, groups that are regarded as 'dangerous' tend to be excluded from society. 32 Recently, there has also been a stronger focus on addressing, or criminalising, seemingly innocent acts that are less imminent and temporally further removed from the actual substantive crime. 33 One striking example of this is the imprisonment of five OMG members in Australia in 2014, because of their buying ice creams as a group. This followed from the controversial Vicious Lawless Association Disestablishment Act 2013. 34
Pre-Emptive Strategies versus Prevention
Strategies Hence, it seems agreed upon that coping with crime is concerned not only with reacting to conducted crimes but increasingly with the prevention of crime. However, prevention of (organised) crime is at the same time a rather broad and vague concept, and some scholars have argued that '… new developments are occurring under the rubric of crime prevention'. 35 That is, the shift towards the 'pre-crime society' approach seems to be increasingly dominated by a precautionary principle. 36 While the latter principle has been a dominant principle in international environmental law since the 1990s, 37 various scholars have argued that this principle has also been adopted in relation to other fields. As a result, similarly to what Ayling has done with regard to the Australian approach towards OMGs, and McCulloch and Pickering in relation to counterterrorism strategies, it has been advocated that a differentiation is called for between the meaning of pre-emptive strategies and what is commonly understood as crime prevention strategies. 38 In this respect, as noted in the introduction, the Australian approach towards OMGs in Australia has deliberately been characterised as a 'pre-emptive strike'. 39 Thus has Ayling emphasised the difference between pre-emption and prevention. In general, crime prevention is about non-punitive measures that take away opportunities to commit crime. 40 Furthermore, crime prevention is about fighting dangers that are calculable and demonstrable and are thus put forward on the basis of predictions and risk assessments. In theory, whether or not to apply a certain prevention strategy depends on a cost-benefit analysis.
In other words, the risk that a danger will actually occur and the costs of the prevention strategy are both taken into account. 41 The concept of (crime) prevention and thus the underlying decision-making processes are grounded in a more objectified risk assessment of the feared danger. Pre-emption, on the other hand, focuses more on the prevention of (future) dangers despite the uncertainty that the feared dangers will actually unfold. These uncertain dangers are treated '… as if they had already happened …', and the (pre-emptive) interventions are implemented in order to prevent a possible hazardous situation at all costs. 42 While prevention focuses on imminent or foreseeable threats, pre-emption thus targets uncertain situations. Simply put, pre-emption is about preventing uncertain dangers that might arise in the future. Importantly, pre-emptive strategies are also -compared with prevention strategies -to a lesser extent attuned to the level of threat. Pre-emption therefore puts more emphasis on the possible negative effects of a particular situation and pays less attention to the actual chance that the danger will occur. 43 Treating both concepts as 'ideal types', Kortleven has pointed to three key features that help to untangle the 37. At the United Nations Conference on Environment and Development held in Rio de Janeiro (3-14 June 1992), the following definition of the precautionary approach was adopted (Principle 15): 'in order to protect the environment, the precautionary approach shall be widely applied by States according to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation …'. UNCED, Rio-Declaration, Principle 15. 38. Ayling, above n. 14; J. different underlying principles of prevention strategies and strategies of pre-emption. 44 These differences are believed to act as a justification for distinguishing between both concepts. By doing so, Kortleven has built on the literature proclaiming that contemporary society has shifted from a modern risk culture towards a late modern precautionary culture. 45 I will elaborate on these three features in what follows. Note that the following three features are interrelated and thus show some overlap. Untangling the concept of pre-emption in this way, however, is helpful to pinpoint the differences with prevention strategies.
Prevention at All Costs
First, the prevention of loss is deemed much more important with pre-emptive strategies than with prevention strategies. Although prevention strategies are indeed aimed at preventing harm, they are not expected to prevent all possible harms. 46 In other words, a certain amount of damage is accepted and is believed to be unavoidable. Whether or not to promote a prevention strategy in a certain situation is largely a result of 'calculation and scientific insight'. 47 In other words, a costbenefit analysis is carried out in which the costs of a strategy are weighed against the chance that the danger will occur vis-à-vis the estimated damage that it causes (the risk). These costs, unsurprisingly, include the amount of money it costs to implement the particular strategy, but could also include other possible side effects of a measure such as the limitation of one's personal freedom and/or negative (crime) displacement effects. Damage, on the other hand, is to be understood as the costs that are involved when the feared danger eventually materialises. In this respect, one can think of all sorts of costs, such as material costs, physical costs or environmental costs, depending on the specific context. 48 Pre-emptive strategies, however, do not reckon with the idea of damage or loss to begin with. That is, pre-emptive measures aim to prevent damage at all costs and do not weigh the costs of a certain intervention. In other words, the costs of an intervention are deemed to be less important as the prevention of the harm is regarded as the topmost priority. In this way, prevention strives for optimal security, while pre-emption seeks to provide maximal security. 49 To make this distinction even clearer, it is insightful to refer to a distinction Hudson (2003) In describing how contemporary societies cope with 'risky' situations and people, Hudson has emphasised the difference between risk management and risk control. Risk management agrees with the notion that a risk situation is always associated with a certain amount of uncertainty. Since uncertainty is accepted and believed to be inherent to risk situations, risk management techniques do not focus on eliminating these uncertainties. In fact, techniques of risk management aim to cope with these uncertainties in such a way that they are reduced to a minimum. In doing so, risk management takes into account the costs of so-called 'false positives'. That is, it aims to prevent people from being falsely accused of having committed a crime. The strategy of risk control, on the other hand, does not aim to actually manage risks, but focuses on controlling risks. This means that risk control strategies do not accept the existence of uncertainties. As a result, risk control measures aim to take absolute control over situations that are deemed risky as a means to reassure that a would-be offender is unable to commit a crime. Consequently, risk control strategies attach less weight to false positives since the primary objective of these strategies is to prevent the risky situation at all costs, even when it is not entirely certain whether the feared 'risky' situation will unfold. By differentiating between these two strategies, Hudson stated that contemporary society increasingly tends to act upon strategies of risk control in order to cope with risky situations in such a way that (presumed) risky situations are neutralised beforehand. 51 With this in mind, one could, for example, argue that holding presumed 'terrorists' captive at the Guantanamo Bay detention camp is not a measure of risk management, but one of risk control.
Preventing Uncertain Situations
The second feature described by Kortleven relates to the problem of uncertainty. Put simply, the author has argued that today's spirit of pre-emption prescribes that -contrary to prevention strategies -a lack of knowledge about the nature, size and cause of the risk at hand is no reason not to implement a (pre-emptive) measure. 52 Therefore, many authors have argued that strategies of pre-emption are based on the previously mentioned 'precautionary principle'. Although it is agreed that it is difficult to provide a clear-cut definition of this principle and that the practical meaning is, moreover, believed to differ from one context to the other, this principle is usually operationalised as follows: '… if and when a threat of serious or irreparable harm arises, a lack of scientific certainty cannot apply as a reason not to take or to postpone preventive measures'. 53 This principle urges one to pre-empt danger even when it is far from certain that the danger will actually unfold. In the face of irreversible damage to society, there is no place for risk in the meaning of risk management as the costs of these risks are deemed to be high when materialised. With respect to these types of risks (e.g. environmental disasters or large-scale terrorist attacks), one longs for certainty. 54 In other words, where prevention strategies avoid calculated risks, pre-emptive strategies aim to avoid uncertainty (better safe than sorry). 55 Obviously, this does not mean that all preventative action related to severe and irreversible damage is pre-emptive by definition. What makes these strategies pre-emptive, however, is the notion that the uncertainty often related to such cases calls for far-reaching risk-aversive strategies. While the precautionary principle was originally developed as a way of reasoning in the context of averting potential environmental dangers, Ericson has argued that this principle can also be recognised in contemporary approaches towards crime. The author has argued that the problem of uncertainty (i.e. the problem of not being able to base decisions on scientific forms of knowledge) has led to a 'politics of uncertainty', which has consequently resulted in the intensification of security measures. 56 As 'uncertainty' gives rise to the desire to avoid risks, 'uncertainty' has become the new basis for governing crime and thus for safeguarding security. The amount of knowledge upon which pre-emptive strategies are based is also lower because '… pre-emption permits interventions that are so far removed from the anticipated harm …'. 57
Risk Assessments Are Less Important
The third feature that can also be recognised when thinking about pre-emption is closely linked to the two preceding differences. That is, besides the idea that uncertain risks as such do not constitute a barrier to the implementation of an intervention, less importance is also attached to risk assessments as a whole. In other words, risk assessments are to a lesser extent the determining factor for preventative action. This is due to the idea that taking risks is not accepted under the precautionary logic. Namely, taking risks would leave open the possibility of false 'negatives', which Hebenton and Seddon described as '… incorrectly rating a person as "safe" …'. 58 Such an error could subsequently result in (catastrophic) dangers. As I noted before, it is the sole possibility of such a consequence that pre-emptive interventions aim to eliminate. In this respect, Furedi also speaks of a shift towards possibilistic risk management, which symbolises a shift away from 'probabilitybased risk analysis'. 59 
The Dutch Approach towards Outlaw Motorcycle Gangs
Before applying and further discussing the aforementioned differences between pre-emption and prevention, this section will briefly provide the context in which OMGs are being approached in the Netherlands. Moreover, it will explain why the approach towards OMGs, in particular, acts as an interesting case to explore the meaning of pre-emption.
The 'Uncertainty' of 'Outlaw Motorcycle
Gangs' As noted in the introduction, there remains a certain amount of 'uncertainty' in the literature about the exact (criminal) nature of OMGs as a whole. 60 Consequently, Ayling argued that it would be unjust to assume that OMGs consist solely of criminals. 61 The recent findings of Blokland and others seem to be in line with this view as some OMGs are believed to be more 'radical' than others. 62 In other words, '… the available literature on OMGs does not provide for a clear answer to the question: Are all outlaw motorcycle clubs (1%-clubs) criminal gangs …?' 63 While the latter is more an empirical and criminological question, up to now, no OMGs in the Netherlands have -by means of Criminal Lawbeen declared a criminal organisation. 64 The Dutch Public Prosecution Service has, moreover, unsuccessfully tried to prohibit the Hells Angels MC by means of the Dutch Civil Code on several occasions. 65 While it is beyond the scope of this article to discuss at length all the Civil cases, the judgments in these cases have shown that it is difficult to legally ascribe individual criminal behaviour to the legal entity of an OMG. 66 Any criminal activities of a single OMG member cannot, by their very nature, be ascribed to the legal entity of the OMG. 67 A request to prohibit an entity can be granted only if it is deemed to be a necessary means to prevent conduct that actually violates commonly accepted democratic foundations and could possibly have a disruptive effect on society. Kesteloo, however, concluded that this 'public order principle' -in the context of the prohibition and abolishment of a legal person -is applied with great reticence. 68 All in all, the Supreme Court gives much weight to respecting the right to freedom of peaceful assembly and freedom of association (Article 11 ECHR). 69 Hence, although there are ample indications that members of some OMGs are guilty of various serious crimes, in the Netherlands there remains some (legal) 'uncertainty' surrounding the criminality of some OMGs as a whole. Moreover, while in the Netherlands no OMGs have been prohibited yet, something else might have further amplified the uncertainty surrounding the criminal nature of OMGs. As noted in the introduction, the Dutch Government currently maintains that the term 'outlaw motorcycle gang' refers to motorcycle clubs that are believed to undermine the rule of law. However, the Dutch National Police has noted that not all clubs that have been listed as 'outlaw motorcycle gang' have -by definition -been under criminal investigation. 70 In other words, it is not necessary for members of a motorcycle club to be guilty of crimes in order to have their club listed as an 'outlaw motorcycle gang'. In the meantime, these listed 'gangs' are, as a result, subject to a nationwide policy. In this way, one could say that the perception of the existence of 'outlaw motorcycle gangs' is real in its consequences. I would like to stress that this line of reasoning does not underplay the gravity of crime within some OMGs. In fact, ample examples have revealed that members of some OMGs are indeed guilty of a wide range of serious and organised crimes. This paragraph, however, does reveal that it remains uncertain whether all listed 'outlaw motorcycle gangs' can -in legal terms -be regarded as criminal organisations. As the concept of uncertainty plays a pivotal role under the 'logic-of-pre-emption', the example of OMGs is an interesting case to reveal how state agencies deal with this uncertainty.
A Zero-Tolerance Approach towards OMGs
At the start of the year 2012, the former Minister of Security and Justice, Mr. Opstelten, stated that the problems with OMGs are persistent and severe. According to the Minister, members of some OMGs are relatively often connected with various criminal activities. It is argued that members of OMGs have been striving for a key position in organised crime. OMGs are, moreover, associated with extortion, intimidation and violence (e.g. in the hotel and catering industry), which has led to the belief that outlaw bikers are assuming an undermining position within society. In other words, the activities of OMGs are believed to threaten the integrity of a democratic society. The Minister has also pointed to signs of tax and social security fraud. Finally, local governments have experienced a rise in the number of OMG chapters in their municipality, which is believed to be the cause for increased tensions between rival OMGs. All in all, this has led to the notion that OMGs disobey the rule of law and consider themselves to be inviolable. 71 The Minister stated that OMG members who consider themselves untouchable and thus undermine the rule of law need to be stopped in any possible way. Those who violate the law should, he argued, in any way pay back the bill. 72 To put a stop to OMGs, the Dutch Minister of Security and Justice -in cooperation with agencies such as the Dutch National Police, local governments, the Dutch Tax Authority, the National Intelligence and Expertise Centre (LIEC) and the Regional Intelligence and Expertise Centres (RIEC) -announced a whole-ofgovernment and zero-tolerance approach towards 'outlaw motorcycle gangs' in 2012. Under this whole-ofgovernment approach, a so-called 'framework of barriers' (in Dutch: barrièremodel) has been developed in order to -by means of administrative, fiscal and criminal law enforcement -raise barriers and, consequently, prevent rule-breaking behaviour of OMGs and its members. To do so, the Dutch Minister of Security and Justice formalised eight guidelines or priorities to fight OMGs. 73 One of these guidelines, for instance, advocates a strong focus on OMG clubhouses. That is, in order to put a stop to the inviolability of OMGs, local governments are required to take a critical stance towards clubhouses and aim to hinder the establishment of new clubhouses in their municipality. Clubhouses that do not comply with the local development plan or that do not have a liquor licence are shut down with administrative force, the ultimate goal being to lower the total number of clubhouses in the Netherlands. From January 2012 to May 2014, a total of 111 clubhouses were either closed or deterred. 74 A second guideline aims to counteract the influence of OMGs in the hotel and catering industry. Since restaurants, pubs and clubs are expected to be used for money laundering activities or to act as clubhouses, the main goal here is to scrutinise the possible weaknesses of companies for any involvement with OMGs. By cooperating with entrepreneurs, the police and local governments aim to avoid any influence of OMGs in the hotel and catering industry. 75 The remaining six priorities put the focus on the criminal prosecution of OMGs and its members; hindering the influence of OMGs within security companies and football hooliganism; tax evasion by OMG members; OMG members working in the public sector; and OMG-related events. These guidelines are assumed to break the OMGs' inviolability, reduce their effectiveness and, as a result, have a preventative effect. 76
Prohibiting OMG-Related Events
Over the past three years, the aforementioned priorities have been the starting point for many interventions towards OMGs in the Netherlands. To further assess the differences between prevention and pre-emptive strategies, I will zoom in on three cases related to the focal point of not facilitating OMG-related events. 77 According to the former Minster of Security of Justice, 'it is important to give a clear statement that concerned motorcycle clubs and members are being approached and that all necessary means to do so will be used'. 78 Following from this, the idea is that OMGs -by definition -should not be granted any stage or platform. This means that especially the government should not, so it is argued, facilitate the possibility for an OMG to organise, for example, an event. Here lies a task for the mayor as he or she is the provider of the permit that is needed for these events. 79 Following from this, part of the Dutch Approach thus entails the focus on the prevention of OMG-related events, based on the principle that the government should not partake in any OMG-related event. 80 As said, I will zoom in on three occasions where motorcycle events were cancelled by a local government (i.e. no new permits were distributed, and granted permits were withdrawn. The first example can be understood as a direct result of the aforementioned policy to not facilitate any OMG-related event. The two other cases were cancelled on the basis of the advice of the Police not to facilitate any motorcycle-related events in April and May of 2014. The Police has issued this advice in the context of possible large-scale public order distortions.
The 'Brothers in Arms Run'
As I briefly mentioned in the introduction of this article, members of the Veterans MC were planning to organise the 'Brothers in Arms Run' in May of 2013, which was supposed to involve the gathering of ex-military motorcyclists from various countries. 81 Part of this three-day event was a motorcycle tour planned on 11 May 2013. However, the local government of 'Cuijk' prohibited this get-together by not providing the permit that was required for the event. 82 This refusal was grounded in public order and safety regulations, and the Mayor of Cuijk argued that the prohibition of this event would be in line with the prescribed nationwide policy to hinder OMG-related events. Interestingly, after the Veterans MC appealed against this decision in a preliminary proceeding, the Court decided that banning this event would be unlawful. 83 As a result, the ban on the 'Brothers in Arms Run' event was lifted. It follows from this verdict that the initial ban of the event by the mayor was based on two arguments -first, because of the earlier described nationwide policy of the Ministry of Security and Justice, which proscribes support of any OMG-related events, and, second, on the grounds of maintaining public order. In short, it was feared that this event would attract members of other OMGs such as the Hells Angels MC. Yet it seemed that the mayor based his decision mainly on the policy of the Minister of Security and Justice and, to a lesser extent, on a report (i.e. a risk analysis of the event) created by the Dutch National Police on 2 April 2013. 84 However, the Court reasoned that a nationwide policy in itself cannot serve as a valid ground for prohibiting a local event. In a case like this, the municipality is duty-bound not to act solely on general (nationwide) policies but to also consider the local circumstances. The Court argued that the arguments of the municipality to cancel the planned events were based mainly on general assumptions rather than specific risks of danger. That is, the report by the police revealed that no previous incidents were known in respect of other events of the Veterans MC. The 'Brothers in Arms Run' in 2008 -which also took place at this venue -moreover, passed off without any trouble. 85 Since the municipality was at that moment unaware of any criminal investigations related to the applicant and the event itself was not accessible to everyone, the Dutch National Police estimated the risk of public order disturbances at this event as being low. All in all, the Court ruled that the mayor was unable to provide enough indications that that year's 'Brothers in Arms Run' would cause serious trouble or would in fact disrupt the public order. The decision not to provide the needed permit wasaccording to the Court -also based on the notion that the Veterans MC, being a member of the Dutch Council, is a so-called 'outlaw motorcycle gang'. 86 The sole argument of being an 'OMG', however, was considered to be inadequate to inhibit this event. Thus, although this event was initially prohibited, the arguments put forward by the mayor for doing so turned out to be based mainly on (nationwide) assumptions, which could not support the fear of any future public order disturbances.
The 'Harley-Day Valkenswaard'
One year later, a somewhat similar case took place in the municipality of Valkenswaard (located in the same province as the municipality of Cuijk). In this case the 'Foundation Harley-day Valkenswaard' (in Dutch: Stichting Harleydag Valkenswaard) requested authorisation for its seventh edition of the 'Harleydag Valkenswaard', which was planned on 26 April 2014. This freely accessible event usually involves live music, a market for motorcycles, entertainment for children and was expected to attract approximately 12,000 visitors. The organisation committee received permission to carry through their plans and activities on 26 February 2014. However, on 28 March, one month before the event was scheduled, the mayor of Valkenswaard revoked this permit. As was the case in the preceding example, the 'Foundation Harley-day Valkenswaard' appealed against this decision in a preliminary proceeding. 87 The decision to revoke the permit was based on a (confidential) note-of-advice of the Dutch National Police (Police region Oost-Brabant). This note prescribed a negative advice for all motorcycle-related events planned in April and May 2014 in the Police region of OostBrabant. This advice also had a direct bearing on events that had already been granted a permit to organise such an event. This negative advice was based on the fear that motorcycle events could attract OMGs, which in turn might result in (large-scale) public order disturbances. Besides this, the Police also made a risk assessment on this particular event and concluded that there was a high 86. This Dutch Council, also known as the 'Council of eight' (in Dutch:
'Raad van Acht'), was founded in 1996 and was regarded as a way to reassure stability between the OMGs in the Netherlands. To take one example, members of this Council (e.g. the Hells Angels MC, Satudarah MC and the Veterans MC) discussed whether a motorcycle club was allowed to wear three back-patches on their vests, which stands for being a so-called 'full colour MC'. At the end of 2013, the council was dissolved after several OMGs abandoned the Council (Politie Landelijke Eenheid, above 2, at 24-25 risk of large-scale public order disturbances. 88 This conclusion was, among other reasons, grounded on the notion that the Harley-day of Valkenswaard might possibly be the ideal platform for the Bandidos MC to provoke the Hells Angels MC. 89 This stemmed from the idea that members of the latter are well-known visitors to this particular event and are generally seen as being in dispute with the Bandidos MC. Thus, the possibility of the Bandidos MC attending this event was believed to result in heightened tensions and possible public order and safety disturbances. At the same time, the Police reported that it was still not certain or at least somewhat uncertain that if both clubs met, it would indeed come to a direct confrontation. 90 Some concern also related to the uncertainty surrounding the position of chapters of No Surrender MC, which might be taken over by the Bandidos MC. It was, furthermore, argued that as other motorcycle events in the same area were also cancelled, allowing the 'Harley-day Valkenswaard' could instigate a 'honeypot effect' for various OMGs. Overall, the mayor of Valkenswaard attached more significance to safeguarding the public order and safety at the expense of the interests of the 'Foundation Harley-day Valkenswaard'. 91 The Court argued that the mayor was justified in grounding his decision on the risk assessment made by the police. That is, the assessment contained risks that related directly to this particular event. So contrary to the previous case, local circumstances were taken into account on this occasion. The assessment was believed to be grounded in a realistic threat as the risk of a conflict between the Hells Angels MC and the Bandidos MC was deemed plausible. 92
The 'Easter Show DCA Motorcycles'
On the same day, the same Court ruled differently in yet another similar case. In this case, the owner of a motorcycle shop ('DCA Motorcycles') applied for a permit to organise a relatively small event on 21 April 2014. This event was set up as an 'open day' to promote the company of 'DCA Motorcycles'. However, the mayor refused to provide the company with the needed permit for fear of public order and safety disturbances. 93 The mayor followed the same note-of-advice of the Police as was referred to in the previous case (i.e. advising against all motorcycle-related events in April and May). This fear for disturbances was fuelled mainly by the fact that all other motorcycle-related events in neighbouring municipalities were also cancelled. 94 The mayor did not intend to make an exception for this event, as this was believed to have the effect of drawing several OMGs to this particular event (resulting in a possible confrontation between warring OMGs). This was because members of OMGs had no other event to attend during this period and were therefore expected to go to any other motorcycle-related event that was available. As was the case in the previous examples, 'DCA Motorcycles' also appealed against this decision. 95 In short, the Court argued that the report of the Police (advising against all motorcycle-related events in April and May) alone offered an unsatisfactory argument for refusing a permit for this particular event. The argument that this event would have been the only motorcycle-related event and would thus attract much attention from OMGs was not adequately justified. In other words, the mayor provided not enough concrete indications that the assumed disturbances of conflicting OMGs would take place at this particular venue. 96 Overall, the mayor should have motivated more precisely why the refusal of this permit was necessary. Consequently, the Court argued that the mayor had unjustly refused to provide 'DCA Motorcycles' with the required permit.
Pre-Empting OMG-Related Events
Having described these three cases, the next step is to apply the 'framework of pre-emption' outlined in Section 2; to what extent can these cases be understood through the concept of pre-emption?
The first distinction between the concepts of prevention and pre-emption relates to the difference between 'risk management' and 'risk control'. As I have explained, pre-emption aims to prevent harm and danger at all costs. This is done not solely by managing risks, but by taking complete control over a 'risky' situation. Either by retrieving a permit or by not providing a permit, to begin with, the mayors in the foregoing examples aimed to ensure that these particular events would not take place. So -apart from the question of whether these decisions were legally justified -the mayors sought to take full control over the risks related to these events, and thus strived for maximum security. The costs of retrieving such a permit (e.g. expenditure made by the organising committee) were deemed less important than the possible risks arising from the event. A simple example of a strategy that would have taken these 'costs' into account would be the increase of police surveillance during the permitted event. By doing this, the risk of public disorder would be minimised and managed, while a certain amount of risk was still tolerated (i.e. the event is permitted, which leaves open the opportunity of OMGs disrupting the event). By prohibiting an event beforehand, the respective mayors do not accept any risk of danger and thus aim to take control over the risks related to the event.
Another important (interrelated) concept that explains the difference between pre-emption and prevention strategies is 'uncertainty'. That is, pre-emptive strategies tend to avert dangers whose manifestation is yet highly uncertain. However, a lack of knowledge about the problem at hand does not constitute a barrier to the implementation of a controlling measure. In this regard, it is relevant to review what the underlying rationale for taking action was in the aforementioned examples. Considering the first example ('The Brothers in Arms Run'), the Court ruled that the decision to cancel the event was based mainly on the nationwide policy implemented by the Dutch Ministry of Security and Justice, that is, not to facilitate an OMG-related event to begin with. In fact, the Police assessed the risk of large-scale public disorder during this event as being low. The decision to cancel the event was thus grounded in a more general policy line rather than in concrete indications that the event would actually cause any trouble. I therefore tend to conclude that -especially considering the fact that previous occasions of this event did not cause notable troubles -there was a great amount of uncertainty about the dangers of this particular event.
The second example ('Harley-day Valkenswaard') reaches a somewhat different conclusion. On this occasion, the Court argued that the municipality had based its decision to cancel the event on more local and concrete risk indications. In fact, this decision was grounded in a risk assessment linked to the local circumstances of the event. The third event ('Easter show DCA Motorcycles') was, however, banned on the basis of a more uncertain and general risk. As the remaining motorcycle events in that period were also banned, the mayor assumed that this event would attract significantly more motorcycle enthusiasts and, more importantly, more OMGs as well. The general presumption of this possible gathering of (rival) OMGs acted as a ground on which to refuse the necessary permit. According to the Court, this line of reasoning was not justified, or in other words, the risk of such a danger was deemed yet too uncertain to justify banning this event. Thus, it is not so much uncertainty as such (of some particular future danger) that is of importance here; the occurrence of future dangers is always to some extent uncertain. This particular danger was, however, regarded as too uncertain and not sufficiently backed up by a concrete risk assessment, which thus did not reasonably justify the cancellation of the event beforehand. The third difference relates to the importance of risk assessments. It was argued that decisions under the logic-of-pre-emption are to a lesser extent the result of risk assessments. Prevention strategies are based on risk assessments that take the gravity of the particular risk into consideration, while pre-emption, on the other hand, is grounded in the idea that risks are not accepted to begin with. Overall, one cannot conclude that the importance of risk assessments in the aforementioned examples is reduced to zero. In fact, the Dutch National
Police made a risk assessment on the specific and local dangers of the 'Harley-day Valkenswaard' event, which made the mayor of Valkenswaard decide to cancel the event. As a result, this case can hardly be typified as a form of pre-emption. In the case of the 'Easter show DCA Motorcycles', however, such a specific risk assessment was absent. That is, its refusal was based mainly on general assumptions, and no sufficient cause was provided as to why public disorder was to be expected at this specific local and small event. In the first example, the role of a risk assessment is somewhat different. As previously mentioned, 'The Brothers in Arms Run' was cancelled mainly on the basis of the national guideline forbidding facilitation of any OMG-related events issued by the former Minister of Security and Justice in 2012. This is not to say that there was no risk assessment drawn up for this particular event to begin with. However, this risk assessment revealed that the risk of any danger was perceived as low. Hence, although a risk assessment was actually drawn up, its conclusions did not constitute a decisive role for the adopted decision to cancel the planned event. This risk assessment thus seems to have had no or a marginal role in the decision to cancel the event. The fact that the latter event was organised by a listed OMG itself (unlike the other two events) seemed to have played a decisive role in cancelling the event.
5.1 Pre-Emption: The Denial of Rationality As I have tried to explain in the first section of this article, pre-emptive strategies -similarly to prevention strategies -aim to prevent risk of dangers. The examples in this article similarly focus on changing situations that are believed to facilitate dangers. The motorcycle events are regarded as situations that might facilitate a clash between rival OMGs, which ultimately would lead to a situation of public disorder. Although it might be true that the Police had indications of a possible clash between rivalling OMGs, this fear inherently constituted an uncertain and perceived risk. However, whether or not any danger will occur in the future is inherently uncertain for all types of future dangers. It would thus be too simplistic and unjust to -for this reason -'label' these cases as examples of pre-emption. In fact, given the infamous reputation of some OMGs, it is understandable for a mayor to be on his guard with OMGrelated events. Revoking permits for events can be regarded as a useful way to prevent possible public disorder and, more precisely, a clash between warring OMGs. By cancelling such an event beforehand, however, the local government tries not only to minimise the risks ('risk management'), but also to foreclose all possible risks in such a way that the level of risk is reduced to zero. The uncertain risk of public disorder is not accepted as the event -by not providing the needed permitcannot pose any danger to public security to begin with. Thus, one could state that in the aforementioned examples, the local government tries to neutralise or take total control over the 'risky situation'. As a result, as the events cited in this article were cancelled beforehand, the possibility of any public disorder became real in its consequences. That is, the feared yet not materialised danger is acted upon (by means of cancellation) as if this danger will materialise. The consequence is real in the sense that the event is actually cancelled and, consequently, cannot be attended to begin with. Not providing a permit for a motorcycle event also cancels out the possibility that (in these cases) OMG members will not use the event to cause any trouble ('false positive'). Where prevention strategies solely try to alter one's decision-making process, pre-emptive strategies thus take a more radical step by ensuring that the individuals do not come in a situation where he or she is able to make his or her own rational decision. A strategy of prevention would have, for instance, advocatedafter the event was permitted -initiation, for example, of more police surveillance at the particular venue. This strategy would still have treated visiting OMG members as rational individuals capable of making their own calculated decisions. By treating the uncertain as certain, and thus by taking total control over an uncertain situation, one cancels out the possibility that a subject (i.e. members of OMGs) will not cause any trouble. In this way, pre-emptive strategies tend to disrespect what Smilansky has termed the 'window of moral opportunity'. 97 It is important to emphasise here that it would be wrong to suggest that cancelling any risky event beforehand would subsequently make an example of pre-emption. In fact, the decision to cancel the 'Harley-day Valkenswaard' clearly showed a relation to the outcome of a risk assessment that qualified this event as a 'high-risk' event. The mayor in this case thus seems not to have cancelled this event in order to take full control over 'uncertainty', but actually based his decision on concrete risk indications. Interestingly, the 'Brothers in Arms Run', on the other hand, was prohibited because of a more general and political line of reasoning that a municipality should not make OMG-related events (e.g. parties organised by an OMG) possible to begin with (in this case by not providing a permit). The general notion that OMGs should not be granted any stage and that the government should not partake in any of its activities proscribes to cancel out, or raise barriers, to various OMG-related activities beforehand. Not providing a permit because of this line of reasoning, as the latter case shows, causes the role of 'the risk assessment' to fade into the background. That is, when put into practice, the decision not to provide a permit for an OMGrelated event is decoupled from the outcome of a risk assessment (e.g. the risk of a possible clash between warring OMGs). Therefore, the 'denial' of one's ability to make law-abiding decisions becomes mostly apparent when looking at this latter case, as this example followed from the general focus on OMGs as briefly described in Section 3, and not from concrete and situation-specific risks. The belief of prohibiting any OMG-related event before-97. S. Smilansky, 'The Time to Punish', 54 analysis 50 (1994), at 52. hand (regardless of its 'riskiness'), subsequently takes away the capacity of OMG members to decide not to act in a disorderly or criminal way, which denies the rationality of its members. The notion that local governments should not facilitate any OMG events by definition, seems to move beyond the statement of the former Minister of Security and Justice (Section 3) that those who transgress the law should, in any way, pay back the bill. While the latter refers to a reaction to misconduct (tit for tat), the former pre-empts the possibility of misdemeanor by making sure there is nothing to be paid back.
Conclusion
It is clear that today's crime fighting policies attach much relevance to the prevention of crime. Quite simply, crime fighting today constitutes more than only reacting to criminal conduct by tracking down and prosecuting criminals. This preventative shift has been discussed in much detail by many scholars. At the same time, some authors have argued that some prevention strategies are increasingly based on the principle of preemption. While such pre-emptive strategies also aim to prevent crimes, it is believed that pre-emption is somewhat different from what is commonly understood as prevention. This article was an attempt to untangle the broad and all-embracing term of crime prevention by exploring and untangling the differences between prevention and pre-emption. This was done by analysing three examples in which local governments tried to prevent a motorcycle club-related event from taking place. Although the three cases are most certainly not perfectly clear examples of pre-emption, the present analysis has shown that there might indeed be different underlying rationales to be recognised, which justifies the statement that pre-empting crime is different from preventing crime. Overall, the distinction between pre-emptive and prevention strategies can be found in how one deals with the uncertainty inherently related to the future risk of danger. The measures described in this article aimed to take full control over the uncertain risk related to a particular event. In other words, the uncertainty surrounding the problem of OMGs (e.g. a possible clash between the Hells Angels MC and the Bandidos MC) called for a far-reaching strategy in an attempt to control (and not only manage) the feared danger before it actually emerged. One could say that, as the risk of public disorder was not accepted to begin with, the feared danger became real in its consequences. Under preemption, the uncertainty surrounding a threat is thus treated as certain. It must be noted, however, that the denial of the permit in the case of the 'Harley-day Valkenswaard' was based largely on a specific and locally embedded risk assessment, which clearly makes that this case cannot be explained through the concept of preemption. The role of a risk assessment was, however, rather marginal in the 'Brothers in Arms Run' case, as the Mayor of Cuijk based his decision largely on a general approach that OMGs are not to be facilitated by the government. Such a belief devalues the role of risk assessments and treats an uncertain risk as certain. By doing so, it also denies the possibility that OMG members will not cause trouble at one of these events. I think it is important to emphasise that -with this article -I do not claim that the Dutch approach as a whole is to be characterised as a pre-emptive approach. As already noted, the difference between prevention and pre-emption constitutes a gradual difference, and 'reality' could be too complex to clearly distinguish a prevention strategy from a pre-emptive strategy. To come to such a conclusion, more empirical research is needed (e.g. interviews with the people responsible for taking the decision to refuse a permit for a 'risky' event). With this article, I merely attempted to start a theoretical discussion about the difference between the two concepts, without drawing any hasty conclusions about the Dutch approach towards OMGs as such. However, I do believe that this article provided enough reason to do more empirical research into the concept of 'pre-emption'. I will elaborate somewhat more on why this is the case in the following discussion.
Discussion
Until now, the difference between pre-emptive strategies and prevention strategies seems to be only a matter of theoretical and abstract importance. However, I believe that accentuating this difference is not only theoretically interesting, but also important in a more practical way. I would like to take this opportunity to endorse what has been argued by Matthias Borgers. He stated that it is important to keep an eye on what one wants to achieve by implementing pre-emptive measures and also to pay more attention to the possible negative effects of such strategies. 98 In my opinion, it is possible to come to a greater realisation and understanding of the effects of certain crime policy strategies by making a clearer distinction between pre-emption and prevention. This article has revealed that prevention and pre-emptive strategies have different underlying rationales. Both strategies have different goals. For instance, the former Minister of Security and Justice, Mr. Opstelten, has pointed to the importance of not facilitating any OMG-related events as one of the eight guidelines to fight OMGs. This article has advocated the thesis that not providing a permit for an OMG-related event because of possible public disorder is not a prevention strategy per se. It is a pre-emptive strategy in the sense that it treats the uncertain future as certain by treating OMG members as being incapable of making rule-abiding decisions. In order words, it acts upon the presumption that the event will in fact cause a conflict between various OMGs. Initially, one could argue that not granting a permit to begin with is a far less expen- sive measure compared with, for example, the enforcement of more police surveillance around the event itself. However, this line of reasoning would nullify the idea that a stringent pre-emptive strategy might also have negative consequences not only for the organising party, but for the state agency as well. To cite a simple example, could the prohibition of all OMG-related events during a period result in a shift towards more illegal OMG events out of sight of the Police and the local government? Is it thus possible that such a pre-emptive logic is based on the false impression that it can indeed fully 'control' this risky situation beforehand, or do such measures simply result in other new uncertainties that are even more difficult to control? Although this article has been dominated by the case of OMGs, the discussed distinction undoubtedly fits within the broader context of how state agencies cope with the (uncertain) risk of dangers. For instance, how do local governments and the Police cope with 'risky' sport games (i.e. feared hooliganism), and how should we understand the (preventative) strategies put forward with respect to returning Syria fighters? Research has shown that the closing of all brothels located on the so-called 'Zandpad' in Utrecht in 2013 did not help much to prevent human trafficking. 99 Could this be the result of the local government's attempt to foreclose and control the problem by means of pre-emption? By thinking about these types of questions I would like to argue in favour of making a clearer distinction between pre-emptive and prevention strategies as it helps to think about the effects, limitations and consequences of crime policies. All in all, although the pre-emption-prevention distinction seems to be a theoretical and somewhat simulated distinction at first, it can be an interesting distinction to consider for law enforcement agencies and (local) governments. It forces agencies to reconsider whether the chosen 'preventative path' effectively prevents the commitment of crimes, or whether it only pre-empts uncertain and, to some extent, generalised risks that are inherently impossible to eliminate. 
